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RECEIVEDBEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

JUL 072004
WASTE MANAGEMENT OF ILLINOIS, INC., ) STATE OF IWNOIS

Pollution Control Board
Petitioner, )

) No. PCB04-186
vs. ) (Pollution ControlFacility

) Siting Appeal)
COUNTY BOARD OF KANKAKEE COUNTY, )
ILLINOIS, )

)
Respondent. )

RESPONDENT’SOBJECTION TO MICHAEL WATSON’S MOTION TO INTERVENE
AND MOTION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF

NOW COMES Respondent, COUNTY BOARD OF KANKAKEE COUNTY,

ILLINOIS, andasandfor its Objectionto Michael Watson’sMotion to InterveneandMotion for

Leaveto File anAmicusCuriaeBrief, statesasfollows:

I. BACKGROU1~D

1. On September26, 2003,WasteManagementof Illinois, Inc. (“WMII”) filed asite

location application with the County Board of Kankakee, Illinois (“County Board”) for

expansionof anexisting landfill locatedin the CountyofKankakee,Illinois.

2. OnMarch 17, 2004,the CountyBoarddeniedWMII’s application.

3. WMII hassought review of the County Board’s decisionpursuantto Section

40.1(a)oftheIllinois EnvironmentalProtectionAct (“Act”), andMichaelWatson,an objectorin

thelocal siting hearing,seeksto intervenein theseproceedings.

4. Watsonassertsthat he should be allowedto intervenein the Pollution Control

Board(“PCB”) proceedingsbecause:1) he will be “directly and adverselyaffectedif WMII is

successfulon its appeal”;2) he should havethe opportunityto participatein discoveryand the

presentationof evidenceas an “adjacentpropertyowner”; 3) he “actively participated”in the
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local siting hearing;and 4) his “propertyrights will be directly and adverselyimpacted”asthe

owner of land surroundingthe proposed expansion. See Watson’s Motion to Intervene

(“Motion”), paras.4-6.

5. In the alternative,Watsonseeksleave to file an amicuscuriaebrief with this

Board. Motion, paras.22-26.

II. ARGUMENT

A. MR. WATSON’S MOTION TO INTERVENE SHOULDBE DENIED.

6. In support of his Motion to Intervene,Watsoncites to IPCB ProceduralRule

101.402,which hecontendsgiveshim theright to intervenein this case.SeeMotion, paras.7-8.

However, Watson’s reliance on Rule 101.402 is clearly misplaced, as Rules 107.200 and

107.202,notRule 101.402,governwho maybepartiesto an appealofa countyboard’sdecision

regardingsite locationapproval.

7. Rule 107.200sets forth who mayfile a petitionfor review concerningsiting of a

newpollution control facility, andallowsonly two typesof peopleto do so: 1) siting applicants

whentherehasbeena “decisionto denysiting” or to “appealconditionsimposedin a decision

grantingsiting approval”; and 2) a personwho participatedin the local siting hearingwho is

adverselyaffectedby aunit of local government’s“decisionto grantsiting.” 35 Ill. Adm. Code

107.200(emphasisadded).

8. As set forth above, only the applicant may be a petitioner when a siting

applicationis deniedby alocal governingunit. See35 Ill. Adm. Code107.200.

9. Furthermore,Rule 107.202specifically setsforth who maybepartiesto areview

of a local government’sdecisionsconcerninga new pollution control facility. Rule 107.202

provides:
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a) In a petition to review a local government’sdecisionconcerninga new
pollution controlfacility, thefollowing arepartiesto theproceeding:

1) The petitioneror petitionersare the personsdescribedin Section
107.200of this Part. If there is more thanone petitioner,they must be
referredto asco-petitioners;and

2) Theunit(s) of local governmentwhosedecisionis beingreviewed
must be namedthe respondent(s). In an appeal pursuant to Section
107.200(b),the sitingapplicantmustalsobe namedasrespondent.

b) Where the interestsof the public would be served,the Board or hearing
officer mayallow interventionby theAttorneyGeneralor theState’sAttorneyof
the countyin which thefacility will be located.

35 Ill. Adm. Code107.202.

10. Rule 107.202thenclearly doesnot allow for an adjacentlandowner,suchasMr.

Watson, to be a party to this proceedings,as Rule 107.202 clearly limits the partiesto the

petitioner(s),the unit(s) of local government,and the Attorney Generalor State’s Attorney (if

theyseekintervention).

11. Therefore,despiteMr. Watson’scontentionthat Rule 101.402 somehowallows

him to intervenein this action, Rules107.200and 107.202clearlydo not allow intervention,and

thelatter rulesarecontrolling in this casebasedon theprovisionscontainedin Parts101 and 107

ofthePCBRules.

12. ThePCBmadeclearthattherulessetforth in Part 101 are “generalrules.” See35

Ill. Adm. CodePart101 Table ofContents.As setforth in Part101 oftheIIPCB’s rules:

This Part sets forth the rules generally applicable to proceedingsbefore the
Illinois Pollution ControlBoard (Board),andshould be readin conjunctionwith
proceduralrules for the Board’sspecific processes,found at 35 Ill. Adm. Code
102 through130, andtheBoard’sAdministrativeRules,foundat 2 Ill. Adm. Code
2175. In the eventof a conflict betweentherules of this Part andthosefound in
subsequentparts,themorespecificrequirementapplies.

35 Ill. Adm. Code101.100(a)(emphasisadded).

13. Part 107 ofthePCB’s Rulesprovidesmore specificrules:
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a) This partappliesto adjudicatoryproceedingsbeforethe Boardconcerning
petitions to review a pollution control facility siting decision made by local
governmentpursuantto Section39.2 and40.1 oftheAct.

b) This Partmustbe readin conjunctionwith 35 Ill. Adm. Code101, which
contains proceduresgenerally applicable to all of the Board’s adjudicatory
proceedings.In the eventofa conflict betweentherequirementsof 35 Ill. Adm.
Code101 andthoseofthis Part,theprovisionsofthis Partapply.

35 Ill. Adm. Code107.100(emphasisadded).

14. A conflict existsbetweenthe interventionrules containedin Parts 101 and 107

becauseRule 101.402allowsanypersonto interveneif certainrequirementsaremet, whileRule

107.202specificallyprovidesthatonly theState’sAttorneyorAttorneyGeneralmayintervenein

a landfill siting appeal. Consequently,the more specific provisions of Part 107 control, and

requirethatMr. Watson’sMotion to Intervenebedenied.

15. Mr. Watson’sMotion to Intervene must also be deniedpursuantto the plain

languageof Section40.1 oftheIllinois EnvironmentalProtectionAct, whichprovides:

(a) If thecountyboard * * * refusesto grantapproval* * * theapplicantmay * *

* petitionfor ahearingbeforethe[IPCB] to contestthedecision* *

(b) If the countyboard * * * grants approval* * * a third party other thanthe
applicant* * * maypetitionthe[IIPCB] * * * for ahearingto contesttheapproval
***

415 ILCS 5/40.1(a).

16. While the Act allows for interventionby third partieswhen an application is

approved,“[t]he Act thusdoesnot provide for athird-partyappealwherethePCBhasrefusedto

grant site approval.” McHenry County Landfill, Inc. v. Illinois EnvironmentalProtection

Agency, 154 Ill.App.3d 89, 95, 506 N.E.2d 372, 376 (2d Dist. 1987); see also Waste

ManagementofIllinois, Inc. v. Illinois Pollution Control Board, 160 Ill.App.3d 434, 444, 513

N.E.2d 592, 598 (2dDist. 1987) (“following a countyboard denial of a site approvalrequest,

section40.1 oftheAct precludesobjectorsfrombecomingpartiesto aPCBreviewhearing”).
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17. Basedon the explicit languagecontainedin Section40.1 of the Act, this Board

mustnot grantMr. Watson’smotion to intervenebecause“[t]he PCBis powerlessto expandits

authority beyondthat which the legislaturehasexpresslygrantedto it.” McHenry County, 154

Ill.App.3d at 95, 506 N.E.2dat 376. As such,it wouldbe improperandunlawful for this Board

to allow Mr. Watsonto interveneasa party in this proceeding. Seeid. (holding that “the PCB

improperlypermittedthe objectorsto becomepartiesto theproceedingbeforeit” andtherefore

findingthat theobjectorshadno standingto appealundersection41 oftheAct).

18. It is clearthat Mr. Watson’sMotion to Interveneshouldbe denied,asthe IPCB

hasuniversallyheld that third-party objectorslike Mr. Watsonarenot entitled to intervention

whenthe local unit of governmentdeniesan applicant’srequestfor site locationapproval. See

Rochelle WasteDisposal, L.L.C. v. City Council of Rochelle,PCB 03-218 (July 10, 2003)

(explaining that a third-party objector did not have special interventionrights, and therefore

couldnot intervene);WasteManagementofIllinois, Inc. v. CountyBoard ofKaneCounty,PCB

03-104 (Feb. 20 (2003) (same); Land and Lakes Co. v. Randolph County Board of

Commissioners,PCB 99-69(March 18, 1999) (finding that “allowing a third-partyto intervene

would begrantingpartystatusto someonewho doesnot havepartystatusunderSection40.1 of

theAct”); LoweTransfer, Inc. v. CountyBoardofMcHenryCounty,PCB 03-221(July 10, 2003)

(“It is well establishedthat third-partyobjectorsareprecludedfrom interventionin an appeal

from adenialof sitingapproval.”);RiverdaleRecycling,Inc. v. IEPA,PCB 00-228(same);Land

andLakesCo. v. Village ofRomeoville,PCB94-195(Sept. 1, 1994)(same)

19. Mr. Watsonattemptsto distinguishthelong line of casesin which the IPCB has

refusedto allow interventionby assertingthat his rightsasapropertyowneraresomehowunique
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and, therefore, his interestwarrants intervention. SeeMotion, paras. 12-16. However,Mr.

Watson’sargumentis seriouslyflawedfor two reasons.

20. First, Mr. Watson, an owner of property contiguousto the proposedlandfill

expansionis not unique,asmanyof the intervenersin the casescited abovewere ownersof

propertyadjacentto theproposedlandfills, andclaimedthattheyshouldbeallowedto intervene

basedon thatfact,but thePCB disagreed.SeeLandandLakesCo. v. Village ofRomeoville,91-

7 (Feb.7, 1991)(finding thata forestpreservehadnot right to intervenebecauseits interestwas

that of anadjacentlandowner);LandandLakesv. Romeoville,PCB94-195(finding that aforest

preservedistrict that wasan “adjacentlandowner”hadno right to intervene);Lowe Transfer,Inc.

PCB 03-221 (denying interventionto a village locateddirectly adjacentto a proposedlandfill

despite contentionsthatthe landfill wouldhavea “significant impact”on thevillage).

21. Furthermore,Mr. Watsonhasno right asan individualpropertyownerto asserta

private interest in a landfill siting review. In fact, asset forth above,the PCB rules clearly

establishthatit is only appropriatefor an individual representingthepublic interestto intervene,

which is why thePCB Rulesspecificallyallow only theState’sAttorney orAttorney Generalto

intervenein anactionsuchasthis. SeeLandandLakesv. Romeoville,PCB91-7(explainingthat

the State’s interest in intervention is “to protect the public welfare”); Land and Lakes v.

Romeoville,PCB94-195 (explainingthat “a state’sattorneymayinterveneto representthepublic

interest”); Land and Lakesv. RandolphCounty,PCB 99-69 (same);Lowe Transfer, Inc., PCB

03-221 (same);Rochelle,PCB03-218 (same);WasteManagement,PCB 03-104(same).

22. In fact, it is appropriatefor only the State’s Attorney or Attorney Generalto

intervenein thereviewof thedenialof a sitelocationapplicationbecause“theAttorneyGeneral,

‘as chieflegal officer of this State, * * * hasthe duty andauthorityto representthe interestsof
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the Peopleof theStateto insureahealthful environment”,andthe “State’sAttorney’s ‘rights and

duties areanalogousto thoseof the Attorney General.” SalineCountyLandfill, Inc. v. IEPA,

PCB 02-108 (April 18, 2002), citing PioneerProcessing,Inc. v. IEPA, 102 Ill.2d 119, 464

N.E.2d238 (1984) and Land and LakesCo. v. PCB, 245 lll.App.3d 631, 616 N.E.2d 349 (3d

Dist. 1993); see also Land and LakesCo v. Romeoville,PCB 91-7 (Feb. 7, 1991) (explaining

that theState’sAttorneyandAttorneyGeneralrepresent“a legitimatepublic interest”).

23. Clearly, the PCB has determinedthat only an individual protectingthe public

interestis allowedto intervenewhenthePCBis reviewingalocal government’sdecisionto deny

site locationapproval. Therefore,Mr. Watson,who is attemptingto protectonly his private

interests,shouldnot beallowedto intervene.

24. Moreover,Mr. Watson’sprivate right asa propertyownerwould not be affected

by reversalof theCountyBoard’sdenial, asMr. Watsoncontends,becauseWMII submittedwith

its applicationa PropertyValueProtectionPlanto protect the propertyvalueof Mr. Watson’s

land, aswell as otherpropertysurroundingthe landfill. If W1vllI somehowviolatesthat Plan,

Mr. Watsonthenwill haveaprivateright of actionagainsttheWlvllI. Clearly,suchan interestis

not relevantto a landfill siting appeal,suchasthis, but is moreappropriatelyraisedin a courtof

law if, in fact,Mr. Watson’spropertyis actuallyharmedby thelandfill expansion.

25. Mr. Watson also improperly assertsthat his presenceis necessaryin this

proceedingbecausethe CountyBoardmay not raisecertainargumentsthat hewould like raised

and becausethe County Boardmay not adequatelydefendits denial of site locationapproval.

SeeMotion, para.10.

26. Such assertions are simply incorrect, and do not warrant Mr. Watson’s

interventionin this case. It is well settled that “when a governmentalentity is involved,
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‘interestedpartieslegitimatelymay assumethat their electedofficials will adequatelyrepresent

their interestasmembersof thegeneralpublic.” Peopleexrel. Birkett v. City ofChicago,329

I1l.App.3d477, 490, 769 N.E.2d84,96 (2d Dist. 2002), rev’d in part on othergrounds,202 Ill.2d

36, 779 N.E.2d875 (2002). Furthermore,the “[a]dequacy[of representation]canbepresumed

whenthe party on whosebehalf the applicantseeksinterventionis a governmentalbody or

officer chargedby law with representingthe interestsof the proposedintervener.” American

Nat’l Bankand Trust Co. ofChicagov. City ofChicago,865 F.2d 144, 148 (7th Cir. 1989).

27. Becauseit is clear that the County Board will adequatelyrepresentitself and

vigorously defend its denial of site location approval,Mr. Watson’s interventionis neither

necessaryor appropriate.

28. Finally, Mr. Watsoncitesto anumberof zoningcasesto supporthis positionthat

his Motion to Interveneshouldbe grantedbecausehe is an adjacentlandowner. SeeMotion,

paras.11, 18. However,all of thosecasesarecompletelyirrelevantbecausethe interventionin

thosecaseswasnot decidedpursuantto theIllinois EnvironmentalProtectionAct orPCBRules,

butwasdecidedpursuantto theIllinois CodeofCivil Procedure.

29. As setforth above,theprovisionsrelevantto interventionin thiscasearefoundin

the PCB’s Rules,locatedin the Illinois AdministrativeCode, not in the Illinois Codeof Civil

Procedure.In fact,the PCBRulesspecificallyprovidethat “[t]he provisionsoftheCodeofCivil

Procedure[735 ILCS 5] andthe SupremeCourtRules [Ill. S. Ct. Rules] do not expresslyapply

to proceedingsbeforetheBoard.” 35 Ill. Adm. Code101.100(b).

30. Therefore,the zoningcasescitedby Mr. Watsonhaveabsolutelyno bearingon

this case,andshouldbeentirelydisregardedby this Board.
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31. For the reasonsset forth above, Mr. Watson’sMotion to Intervene should be

denied.

B. MR. WATSON’S MOTION FOR LEAVE TO FILE AN AMICUS CURIAE BRIEF
SHOULD BE DENIED.

32. Mr. Watsonarguesthathe shouldbegrantedleaveto file an amicuscuriaebriefif

he is not allowedto interveneasa partyin theseproceedings;however,this Boardshould deny

Watson’srequestto file anamicuscuriae brief because,throughhis brief, Mr. Watsonwill be

attemptingto presentwholly new argumentsto this Board that havenot beenpreviouslyraised

by the partiesin the underlyingaction, asMr. Watsonhasspecificallyadmittedin his Motion.

SeeMotion,para.8.

33. As an amicus, Mr. Watson is specifically precluded from presentingnew

arguments.As explainedby the Illinois SupremeCourt, anamicuscuriae is not a party to the

action but is, insteada “friend” of the court, and, assuch,the sole functionof an amicusis to

adviseor makesuggestionsto the court. Peoplev. P.H., 145 Ill.2d 209, 234, 582 N.E.2d700,

711(1991).An amicustakesthecaseashe finds it, with the issuesframedby theparties.Id.

34. Therefore,an amicuscuriaehasno right to presentissuesthat arenot raisedby

thepartiesto theproceeding.

35. In fact, issuesaddressedand argumentsmadeonly by anamicuscuriae, and not

by the parties, need not be considered. SeeArcher Daniels Midland Co. v. Industrial

Commission,138 Ill.2d 107, 117, 561 N.E.2d 623, 627 (1990); P.H., 145 I1l.2d at 234, 582

N.E.2d at 711-12; In reJ.W,204 Ill.2d 50, 73, 787 N.E.2d 747, 761 (2003).

36. Moreover, Mr. Watson should also be deniedthe right to right to becomean

amicuscuriaebecausehe is not a“friend” oftheBoard,but is attemptingto becomeapart ofthis

proceedingasacompetitorofWMII.
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37. Although Mr. Watsoncontendsthat he is simply interestedin this action as a

concernedlandowner,Mr. Watsonhas failed to point out in his Motion that he is also a

competitorto WMII.

38. As such,Mr. Watsondoesnot fit within thedefinition ofanamicuscuriae, andhe

should,therefore,be deniedthe right to file an amicuscuriaebrief. SeeMines v. Olin Corp.,

171 Ill.App.3d 246, 248, 524 N.E.2d 1203, 1205 (1st Dist. 1988) (explainingthat “an amicus

curiae is an impartial individual who suggeststhe interpretationand statusof the law, gives

informationconcerningit, and those function is to advisein order that justice maybedone”)

(emphasisadded).

39. Additionally, Mr. Watson’sMotion for Leave to File an Amicus Curiae brief

should bedeniedbecause,throughhis brief, Mr. Watsonwill not simplybeadvisingthis Board

regardingthe law, but hewill be advocatinga point of view andurging this Board to find in

favor of the County Board and againstWMII. Such is not the role of an amicuscuriae. See

Mines, 171 Ill.App.3d at 248-49,524 N.E.2dat 1205. Therefore,Mr. Watson’sMotion should

bedenied. Seeid.

40. Furthermore,Mr. Watson’sMotion for Leave to File an AmicusCuriae Brief

shouldbedeniedbecausehispresencein thiscasewill undulydelaytheproceedings.

41. Justasit is relevantfor theBoardto considerwhetheran intervener“will unduly

delayor materiallyprejudicethe proceedingor otherwiseinterferewith anorderlyor efficient

proceeding”(35 Ill. Adm. Code101.402(b)),this Boardshould also considerwhetheranamicus

curiaewill delay,prejudiceor interferewith theproceeding.

42. In this case,Mr. Watsonwill delayandinterferewith the Boardproceedingashe

hasdonein earlierproceedingsbetweenthe sameparties.
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43. As Mr. Watsonpointed out in his Motion, hewasalso involved in opposingthe

first applicationfiled by WMII in August 16, 2002. That caseis now pendingin the Third

District Court of Appeals,03-03-0924. In that case,Mr. Watsonhas repeatedlydelayedthe

proceedingsby requestingextensionsoftime.

44. If Mr. Watsonwere allowedto becomean amicusin this case,hewill likely do

thesameandundulydelaytheseproceedings.As such,Mr. Watson’sMotion for Leaveto File

anAmicusCuriaeBriefshouldbe denied.

III. CONCLUSION

WHEREFORE, Respondent, COUNTY BOARD OF KANKAKEE, ILLINOIS,

respectfullyrequeststhat this Board denyMr. Watson’sMotion to Interveneand Motion For

Leaveto FileAmicusCuriaeBrief.

~ ~ COUNTY,

7~Y: HAW & C ERTSON
/

/
Che.
/

FirmNo. 695
HINSHAW & CIJLBERT. ON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389
(815)490-4900
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PROOF OF SERVICE

The undersigned,pursuantto the provisions of Section 1-109 of the Illinois Code of Civil
Procedure,herebyunderpenaltyofperjuryunderthe lawsoftheUnitedStatesof America,certifiesthat
on July 6, 2004,a copy oftheforegoingwasservedupon:

Dorothy M. Gunn, Clerk
Illinois Pollution Control Board

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

DonaldMoran
Pedersen & Houpt

161 N. ClarkStreet,Suite3100
Chicago,IlL 60601

GeorgeMueller
GeorgeMueller,P.C.

501 StateStreet
Ottawa,IL 61350

KennethA. Bleyer
923W. GordonTer., #3
Chicago, IL 60613-20 13

773/348-4005

Elizabeth Harvey
Swanson,Martin & Bell

OneIBM Plaza— Suite3300
330 N. Wabash

Chicago,IL 60611

Edward Smith
KankakeeCountyState’sAttorney

450EastCourt Street
Kankakee, IL 60901

ChristopherBohlen
Barmann,Kramer& Bohien,P.C.
200EastCourtStreet,Suite502

Kankakee,IL 60914

Keith Runyon
1165 Plum Creek Drive
Boubannais, IL 60914
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JenniferSackettPohlenz
DavidFlynn

Queny& Harrow
175 W. Jackson Blvd., Suite 1600

Chicago,IL 60604-2827

BradHalloran
HearingOfficer

illinois PollutionControlBoard
100WestRandolph,1

1
th Floor

Chicago, IL 60601

By depositinga copy thereof,enclosedin an envelopein theUnited StatesMail at Rockford,, Illinois,
properpostageprepaid,beforethehourof5:00P.M., addressedasabove.

H1NSHAW & CULBERTSON
100 Park Avenue
P.O. Box 1389
Rockford,Illinois 61101-1389
(815)490-4900
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